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1. Introduction


	Despite the existence of reliable reports which confirm that States both condone and carry out torture, no government admits that it allows or practices any form of torture, inhuman or cruel treatment. The overwhelming evidence of the most brutal methods of torture, violations of human dignity, and the concern to eradicate such deplorable practices has led to the continued development of preventive and investigative procedures.  The Vienna World Conference on Human Rights reaffirmed that “freedom from torture must be protected under all circumstances, including in times of internal or international disturbance or armed conflicts “ (The Vienna Declaration and Programme of Action, 25 June 1993, UN Doc. A/CONF/157/23, Part II, para. 56).





2. United Nations Protection Mechanisims


(a) United Nations Convention against Torture





The 1984 United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (hereafter the Convention against Torture) entered into force on June 26, 1987 and within a decade had over 100 States parties.  The Convention against Torture introduced two significant elements: it provides for universal jurisdiction (Art. 5) and it entrusts international supervision to an independent organ, the Committee against Torture.


The Committee against Torture, which consists of ten experts selected with a view of equitable geographic representation, monitors compliance and deals with complaints of breaches (Convention against Torture, Arts 17 and 18). Once in possession of  “well founded indications that torture is being systematically practised in the territory of a State Party” the Committee against Torture may, ex officio and pursuant a confidential procedure under Art. 20, undertake visits “In agreement with the State party”.  While nine States do not recognise its competence in this regard (CAT/C/2/Rev. 5 to be issued), the Committee against Torture has, pursuant to Art. 20(5) included summaries of its findings concerning Turkey and Egypt in annual reports (UN Docs. A/48/44/Add. 1 and A/51/44).  


Pursuant to Art. 19 the Committee against Torture also examines "periodic reports", in which State parties should, every four years, report on measures taken to give effect to undertakings.  This procedure allowed the Committee against Torture to observe that the use of even moderate physical pressure as a mode of interrogation is completely unacceptable (UN Doc. A/49/44, para. 168), to question whether universal jurisdiction was exercised by a State party in connection with a visit of a particular individual (UN Doc. A/50/44, para. 131) or to express concern about the absence of sufficient legal protection of the rights of persons who are denied asylum through he use of a list of safe countries (UN Doc. A/51/44, para. 131).


Pending the completion of a general comment explaining the scope of protection and the criteria to be applied by States when ascertaining whether there is a real risk of torture, the Committee against Torture has indicated that non-admission to a country may engage the responsibility of the State Party under Art. 3 if returning a person would result in exposure to torture (debate on Cameroon and Norway in UN Docs. A/47/44 para. 255 and A/48/44, para. 68).


The Committee against Torture has also invited the Israeli Government to submit as a matter of urgency a special report on the question of the decision taken by its Supreme Court on 14 November 1996 which declared lawful the use of physical pressure by the security services in interrogating specific suspects of terrorist acts.


Although 39 States have accepted the Committee against Torture’s competence to accept inter-State complaints pursuant to Art. 21, none have been received to date. 





A draft Optional Protocol to the UN Convention against Torture submitted by Costa Rica which sought to establish a Sub-Committee to the Committee against Torture and to provide for a system of unannounced visits failed to attract the necessary support (UN Doc. E/CN.4/1409 of 10 April 1980).  The United Nations Commission on Human Rights Resolutions 1986/56 and 1989/104 effectively postponed the consideration of the draft and recommended that interested regions, where a consensus existed, should consider preparing conventions along these lines.  By Resolution 1991/107 of March 5, 1991 the Commission on Human Rights decided to consider the draft optional protocol (UN Doc. E/CN.4/1991/66) and Resolution 1992/43 of March 3, 1992 set up an open-ended inter-sessional Working Group which was intended to establish a mechanism to assist States to take effective measures to prevent acts of torture by way of regular visits to places where persons are deprived of their liberty.  Governments, specialised agencies, supervisory bodies and non-governmental organisations produced comments and suggestions (UN Doc. E/CN.4/ 1995/WG.11/WP. 1 and WP. 2). However, the Working Group’s advance has been slow.  After the first reading the draft text contains a large number of articles with alternative wordings representing divergent opinions (UN Doc. E/CN.4/1996/28). It would be unrealistic to expect the task to be completed soon





(b) Case law of the United Nations Committee against Torture





As of January 1997 37 States recognised the competence of and Committee against Torture to receive complaints pursuant to Art. 22 of the UN Convention against Torture.  Individual communications are examined in confidential judicial-like written procedures . Oral proceedings are not specifically provided for; nevertheless members have been actively discussing the possibility of the advantages of inviting the Parties to oral hearings in appropriate cases.  Although the views are not legally binding and there is no formal sanction, the Committee against Torture may publicise inaction.  Of the 62 communications so far registered, 8 were concluded by Views (6 violations), 9 were discontinued or suspended, 18 were declared inadmissible and 26 are pending (4 pending adoption of Views).  In cases of an imminent danger of irreversible consequences, pursuant to Rule 108(9) of the Rules of Procedure, the Committee against Torture may request the State Party to refrain from action, for example not to expel the author of the communication while the case is under consideration.


A violation of Art. 12 of the Conventuion against Torture had been found in Quani Halimi-Nedzibi v. Austria (No. 8/1991) when it was concluded that the State failed in its duty to promptly and impartially investigate allegations of torture.  Potential violations of Art. 3 concerned the forced return to the country of origin of rejected asylum-seekers who had their final judicial appeals denied and faced deportation.   The Committee against Torture enforced the rule of "non�refoulement" in Mutombo (No. 13/1993), Khan (No. 15/1994), Kisoki (No. 41/1996), Alan (No. 21/1995) and Tala (No. 43/1996) because the authors of the communications could substantiate that torture was a necessary and foreseeable consequence of the return.  


The Committee against Torture has observed that there is a causal link between ethnic origin, political affiliation, history of detention etc. and the alleged danger; that a State cannot rely on a general presumption of refuge in another “safe” part of the country (internal flight alternative); that complete accuracy is seldom to be expected from victims of torture - i.e. there is respect for a margin of appreciation with regard to inconsistencies in an author’s presentation of the facts which do not raise doubts about the general veracity of the claims; and that medical reports which corroborate bodily scars compatible to torture wounds and diagnosis of post-traumatic stress disorders carry considerable weight.  Consideration was also given to the status of ratifications of international instruments, the actual human rights record of a State, whether it is an actual Party to the Convention and findings of UN Special Rapporteurs. 





(c) Case law of the United Nations Human Rights Committee





The United Nations Human Rights Committee (hereafter the Committee) has applied a broad interpretation of Art. 7 of the International Covenant on Civil and political Rights, and has held that it protects not only persons arrested or imprisoned, but also children and pupils and patients in educational and medical institutions who are subjected to corporal punishment, including excessive chastisement.  In its general comment 20/44, published under Art. 40(4) of the Covenant in the framework of the reporting procedure, the Committee expressed the view that it is unnecessary to draw sharp distinctions between torture, inhuman and degrading punishment and treatment or cruel treatment or punishment.  The Committee stated that States must take positive action such as the investigation of complaints, criminal prosecution of torturers, compensation of victims and granting access to detainees by doctors.  The Committee also held that the granting of amnesties in respect of acts of torture is incompatible with States’ obligations to prosecute.  General comment 21/44 provides for a broad interpretation of  Art. 10 of the Covenant by making all State parties responsible for the human treatment of all persons held against their will (UN Doc. HRI/GEN/1/Rev. 2).


The Committee’s Views are legally non-binding. However, since 1990 States have been asked to notify what remedial action had been taken. Although some applicants have complained about the lack of consent to medical and scientific experimentation (Zelaya Blanco, No. 328/1988), the Committee has to date only invoked the first sentence of Art. 7 of the Covenant.  


In a number of cases the Committee qualified systematic beatings, electric shocks, burning, extended hanging from hand or leg chains and repeated immersion in a mixture of blood, urine, vomit and excrement (“submarino”), simulated executions or amputations as torture (e.g. Massera, 5/1977; Grille Motta, No. 11/1977; Lopez Burgos, No. 52/1979; Sendic, No. 63/1979; Angel Estrella, No. 74/1980; Muteba, No. 124/1982; Arzuaga Gilboa; No. 147/1983; Cariboni, 159/1983; Berterrechte Acosta, No. 162/1983 and Muiyo, No. 194/1985). 


Relatively few cases are expressly qualified as degrading, inhuman, cruel or as torture; in most instances a simple determination of a violation of Arts. 7 and/or 10 of the Covenant is made. Severe ill-treatment and degrading treatment was found in Hiber Conteris (No. 139/1983) who had been subject to repeated solitary confinement and cold.  In Herrera Rubio (No. 161/1983) the applicant claimed to have subjected to beatings, hanging by his arms, “submarino” and threatened by the possible death of his parents; and the Committee found that both torture and ill treatment had occurred.  In Lafuente Penarrieta et. al. (No. 176/1984) the authors alleged inter alia electric shocks, immersion in water and incommunicado detention in small and humid cells and torture and inhuman treatment were found; while in Soriano de Bouton (No. 37/1978) standing blindfolded for 35 hours was qualified as inhuman and degrading treatment.  Specific degrading treatment involved women prisoners who were left hanging naked from handcuffs or were forced into certain positions for extended periods of time (Gilboa, No. 147/1983 and No. 37/1978).  Forced psychiatric experiments were among the allegations which led to a finding of inhuman treatment in Viana Acosta (No. 110/1981), as was deprivation of food and drink in Tshisekedi (No. 242/1987).


Other violations within the meaning of Art. 7 of the Covenant concerned particularly harsh prison conditions (Massiotti, No. 25/1978 or Carballal, No. 33/1978).  Incommunicado detention, overcrowding, cells with 10cm of water, bounding and blindfolding were considered to amount to inhuman treatment.  Chaining to a bed spring and months incommunicado in tiny cells were considered as inhuman conditions of detention (Marais, No. 49/1979 and Wight No. 115/1982).  In many cases the Committee termed the conditions of inhuman detention as violations of Art. 10 of the Covenant (de Campora, No. 66/1980; Estrella, No. 74/1980; Almirati, No. 92/1981; de Estradet, No. 105/1981).


In Almeida de Quinteros  (No. 107/1981) the Committee considered that given the “…mental anguish and stress”, caused to the mother by the disappearance of her daughter and by the continuing uncertainty concerning her fate and whereabouts, and “… the right to know what has happened to her “, the applicant was also a victim of the violation of the Covenant suffered by her daughter.


     The Committee does not view prolonged detention on death row per se a violation of Arts. 7 and 10  (Errol Johnson, No. 588/1994, Barrett, No. 270/1988 and Sutcliff No. 271/1988). However, in Pratt and Morgan the extra 20 hours spent in a death cell until notification arrived 45 minutes before the scheduled execution amounted to a violation of Art. 7 (Nos. 210/1986 and 225/1987).





(d) Other United Nations Protection mechanisms


(i) United Nations Convention on the Rights of the Child





In addition to instruments which proscribe torture generally, Art. 37 of the United Nations Convention on the Rights of the Child (UN GA Res. 44/25 Annex, 20 November 1989), which has achieved universal recognition (ratified by 189 States) - requires State parties to ensure that “no child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment” and that “every child deprived of liberty shall be treated with humanity and respect for the inherent dignity for the human person, and in the manner which takes into account the needs of persons of his or her age”.





(ii) Gender-based violence


Human rights instruments concerning torture do not refer specifically to gender based violence. However, torture has also been used to punish an exclusively gender based crime – for example, flogging of women who fail to conform to strict Islamic dress codes.  The United Nations Committee on the Elimination of Discrimination against Women, in general recommendation No. 19 enumerated the right not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment (UN Doc. A/47/38).





(iii) The Voluntary Fund for the Victims of Torture





The Voluntary Fund for the Victims of Torture was established by the United Nations General Assembly in Res. 36/151 of January 28, 1982.  By 1996 the Fund received over USD 19,5 mil. which were distributed to 255 programmes providing humanitarian, legal and financial aid to victims of torture and their families (UN Docs. A/51/465 and E/CN.4/1997/27 Add. 1).





(iv) The Special Rapporteur on Questions Relevant to Torture


Pursuant to Economic and Social Council Res. 1235 (LXLII) of June 6, 1967 the Human Rights Commission established in 1985 a third thematic mandate: the United Nations Special Rapporteur on Questions Relevant to Torture (Resolution 1985/33, March 13 1985, ratified by ECOSOC decision 1985/144, UN Doc. E/1985/85).  The Special Rapporteur’s mandate, based directly on the United Nations Charta and on ECOSOC resolutions, is global and implies close co-operation with other thematic mechanisms and country Rapporteurs (e.g. Special Rapporteur on the situation of human rights in Rwanda, on extrajudicial, summary or arbitrary executions, the Working group on Arbitrary detention, etc.).


The Special Rapporteur on question relevant to Torture seeks and receives information from governments and non-governmental sources but depends on invitations of governments to conduct investigative visits and lacks power to make binding decisions.  The first incumbent, Prof. Peter Kooijmans submitted to the Human Rights Commission eight reports (UN Docs. E/CN.4/1986/15, E/CN.4/1987/13, E/CN.4/1988/17, E/CN.4/1989/15, E/CN.4/1990/17 and Add. 1, E/CN.4/1991/17, E/CN.4/1992/17 and Add. 1, E/CN.4/1993/26).  His successor, Nigel S.  Rodley, appointed in April 1993, and whose mandate has been extended for three more years by Commission Res. 1995/37B, has submitted three reports (UN Docs. E/CN.4/1994/31, E/CN.4/1995/34, E/CN.4/1996/35).  


Not restricted to State parties of a particular convention, the mandate of the Special Rapporteur is technically limited to practices of torture and not to other cruel, inhuman or degrading treatment or punishment.  Given the ambiguity of definitions in this area, in his first report the Special Rapporteur concluded that there is a “grey area regarding the degree of  ‘pain or suffering’ which distinguishes torture form other treatment” and drew attention to the fact that it is impossible to make a clear distinction between torture and other forms of ill treatment (UN Doc. E/CN.4/1986/15).  


On occasion, differences of opinion on what constitutes torture exist.  Some governments maintain that prolonged interrogation when the detainee has to remain standing and is deprived of sleep in a brightly lit room does not constitute torture because the persons concerned are not physically assaulted (UN Doc. E/CN.4/1989/15, paras. 86 -87).  When inquiring about flogging the Special Rapporteur was accused of intervening in the internal affairs of the State concerned since the punishment was sanctioned under the State’s penal system, and was therefore lawful (UN Doc. E/CN.4/1989/15, paras. 84 - 85).


The reports submitted to the Human Rights Commission present a detailed analysis of the practice of torture and document the Special Rapporteur’s central tasks: to seek and receive credible and reliable information, make urgent appeals, communicate with governments and to provide consultations. Urgent requests for action are followed-up with governments in order to secure the protection of the individual who is the subject to the request.  In the period under review in his 1996 report, the Special Rapporteur transmitted 113 urgent appeals to 43 Governments concerning 410 individuals, 31 of whom where known to be women, as well as several groups of persons.  Another 48 Governments were contacted about another 750 cases or incidents of alleged torture. Some 41 countries provided replies concerning 330 cases submitted. Although requests for urgent action are essentially preventive in nature and purpose, and are dealt with in a non-accusatory way, some governments question the criteria applied (UN Docs. E/CN.4/1992/17, para. 14 and E/CN.4/1994/31, paras. 6, 7).  While many governments co-operate, especially when prompted, and release detainees or extend various guarantees, the Special Rapporteurs have concluded that torture occurs in many countries, all too frequently, and on an extensive basis.


(v) Torture as a crime against humanity





Torture was also included as a crime against humanity in Arts. 5 and 3 of the relevant Statutes of the ad hoc International Criminal Tribunals for the former Yugoslavia (UN Doc. S/25704) and Rwanda (UN Security Council Res. 955 (1994) of  November 8, 1994), respectively.  The Rome Statute of the International Criminal Court, adopted on July 17, 1998, includes torture in Art. 7(1)f which refers to crimes against humanity; it also constitutes a war crime in both international and internal armed conflict under Art. 8(2)(a)(ii) and Art. 8(2)(a)(i) of the Statute.  


Under Art. 792)(e), torture means


“the intentional infliction of severe pain or suffering, whether physical or mental, upon a person in the custody or under the control of the accused; except that torture shall not include pain or suffering arising only from, inherent or incidental to, lawful sanctions”.


Accordingly, the definition is not limited to acts emanating from State authorities


In 1996 the ILC also adopted the final text of the Draft Code of Crimes against Peace and Security of Mankind which in Art. 18 (c) on crimes against humanity prohibits torture (A/51/10).  Unlike Art. 1 of the Convention against Torture, the draft provision is not restricted to acts committed in an official capacity or with official connivance.





3. Regional Protection Mechanisms


(a) European State


(i) The European Convention for the Prevention of Torture





The European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, adopted on June 26, 1987 and entered into force on February 1, 1989 (ETS No. 126).   The Convention represents a fresh, preventive non-judicial approach to human rights. Its origins can be traced to a 1976 proposals by Jean-Jacques Gautier, founder of the Swiss Committee against Torture, and the International Committee of Jurists, to draft an additional protocol to the United Nations Convention (known as the Costa Rican Protocol).   Inspired by the practice of the International Committee of the Red Cross (ICRC), which enjoys access to and visits places where prisoners of war are detained (see Geneva Conventions for the Protection of Victims of War, 12 August 1949, common articles 10/10/10/11), the system of the European Convention for the Prevention of Torture provides a treaty basis for supervisory visits to all places of detention where persons are deprived of their liberty.  By January 6, 1997 the ECPT had been ratified by 33 member States of the Council of Europe.  Since 1993 the Parliamentary Assembly of the Council of Europe requires a commitment from a new member State to ratify the Convention within a year.  Russia should ratify by February 1997 and by the year 2000 some 40 - 45 States are expected to have become parties.


The provisions of the European Convention for the Prevention of Torture should be read in conjunction with the Explanatory Report on the Convention (Council of Europe 1989) which was seen by the drafting bodies of having a great value for the implementation of the Convention.


Two Protocols amending the European Convention for the Prevention of Torture were opened for signature November 4, 1993 (ETS Nos. 151 and 152).  Protocol No. 1 opens the membership of the European Committee for the Prevention of Torture to non-Council of Europe member States.  Protocol No. 2 introduces amendments of a technical nature and concerns the renewal of the European Torture Prevention Committee membership; one half is to be re-elected every two years.





(ii) The European Committee for the Prevention of Torture





The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment was set up in 1987 under the European Convention for the Prevention of Torture and functions on the principles of co-operation and confidentiality (European Convention Arts. 3 and 15).  The European Committee for the Prevention of Torture is in principle composed of one member from each State party, elected for four years by the Committee of Ministers of the Council of Europe (European Convention Art. 4(1)). In respect of some countries the selection process is delayed and the 27 current members, who serve in their individual capacities, come from a wide background of disciplines - lawyers, medical doctors, experts in penitentiary questions, criminologists etc. The European Committee for the Prevention of Torture first met in 1989, works around three months a year, is serviced by a distinct section of the Directorate of Human Rights of the Council of Europe and acts as integral part of the system for the protection of human rights.


The European Committee for the Prevention of Torture performs the most advanced, pre-emptive and penetrating supervision so far devised (fact-finding visits under Art. 28 (a) under the European Convention on Human Rights can take place only in the context of the examination of an application).  The European Committee for the Prevention of Torture examines, ex officio, the treatment of persons deprived of their liberty with a view of strengthening the protection of such persons from torture and from inhuman or degrading treatment or punishment (European Convention for the Prevention of Torture, Art. 1). The European Committee for the Prevention of Torture enjoys full discretion in organising visits as “required by circumstances” which are not subject to the same notification procedures as periodic visits (European Convention for the Prevention of Torture, Art. 7(1)).  


The Committee maintains that its members are exempt from visas and have the right to travel without restriction (CPT/Inf (93) 10). 


The extensive powers of the European Committee for the Prevention of Torture include unlimited “access to any place within its jurisdiction where persons are deprived of their liberty by a public authority” (prisons, police stations, detention facilities barracks, psychiatric institutions, holding centres for asylum seekers and foreigners, European Convention for the Prevention of Torture, Art. 2), including the right to move inside such places without restriction (Art. 8(2)c), the right to private interview with any detainee (Art. 8(3)), free communication with anyone believed to be able to provide information (Art. 8(4) and the choice of interpreters (Art. 7(2)). States may object to an expert, or other persons assisting the CPT (ECPT Art. 14(3)). The Committee is expected to give the government concerned reasonable time to make the visits as effective as possible.  Only exceptional circumstances may justify a postponement of visits and the government must immediately enter into consultations in order to seek agreement on alternative arrangements (Art. 9).


The European Committee for the Prevention of Torture visits six to eight States yearly and by January 1997 there had been 40 periodic and 15 ad hoc visits.  The Committee examines a wide range of facts which include the size of cells, ventilation, sanitary facilities, restraint measures, isolation cells, medical facilities, visiting rooms, safeguards against ill-treatment and access to lawyers.  In 1996 the Committee paid increasing interest in holding facilities for foreigners and institutions for minors.


“Deprivation of liberty” for the European Committee for the Prevention of Torture is any de facto restriction on the freedom of movement (Doc. CPT/Inf (91) 10, paras. 89 - 93). In contrast to the European Commission and the European Court of Human Rights, the Committee takes proactive and non-judicial preventive measures but does not deal with the legal issues and the application of the law.  Neither is it empowered to settle disputes (to determine claims ex post facto), to deal with matters raised in proceedings pending before European human rights organs or to interpret the European Convention on Human Rights.  A visit by the Committee does not bar an application under the European Convention on Human Rights (or mutatis mutandis to UN supervisory mechanisms) and the European Convention for the Prevention of Torture does not limit or derogate from the competence of the European Convention on Human Rights organs (European Convention for the Prevention of Torture, Art. 17(2)).  The European Convention for the Prevention of Torture applies both in times of war and peace; however, the European Committee for the Prevention of Torture visits places other than those “effectively” visited on “a regular” basis by the ICRC by virtue of the Geneva Conventions and Additional Protocols thereto (European Convention for the Prevention of Torture Art. 17(3)).


Under Art. 11 of the European Convention for the Prevention of Torture, information gathered by the European Committee for the Prevention of Torture in relation to a visit remain strictly confidential and the annual reports of the Committee provide only cursory information (6th General Report covers the period 1 January to 31 December 1995, CPT/Inf (96) 21). In addition to views it makes known on particularly urgent matters immediately, reports are usually transmitted to Governments within six months.  States are requested to provide interim and follow-up reports within time limits set by the European Committee for the Prevention of Torture.  The regular publication of reports was not envisaged; however, most States waive the rule of confidentiality (28 periodic and 7 ad hoc visit reports have been published to date).  


Although not bound by case law or substantive treaty provisions, the European Committee for the Prevention of Torture addresses practical problems availing itself of legal standards contained in international human rights instruments.  With regard to the deprivation of liberty under aliens legislation it made clear its view that “a prison is by definition not an appropriate place in which to detain someone who is neither suspected, nor convicted of a criminal offence” (CPT/Inf (96) 11, para. 380).  The Committee’s findings may include recommendations for State action to correct unacceptable conditions or behaviour and in the event a State’s failure to comply, pursuant to Art. 10(2) of the European Convention for the Prevention of Torture, the Committee may decide by two thirds majority to issue a public statement on the matter.  The Committee has exercised this option twice in the case of Turkey.  The first public statement concluded that “the practice of torture and other forms of severe ill-treatment of persons in police custody remains widespread” (Doc. CPT/Inf (93) 1, para. 21, 15 December 1992).  The second statement was made when the Committee continued to receive credible reports and when the 1996 visits “once again found clear evidence of the practice of torture and other forms of severe ill-treatment by the Turkish police” (CPT/Inf (96) 34, 6 December 1996)





(iii) Case law European Commission and European Court of Human Rights





The European Commission and European Court of Human Rights have reaffirmed the absolute character of the prohibition of torture, inhumane or degrading treatment (Ahmed v. Austria, Judgement of 17 December 1996).  Since the Greek case various acts - including “falanga” or bastinado (beating of the feet with a wooden or metal stick), electric shocks, burning with cigarettes, insertion of pins under nails, introduction of a stick into the rectum etc. - have been found to constitute torture.  A number of Art. 3 cases are pending before the European Commission or European Court.  In addition to substantiated allegations of rape and torture while in custody of security forces the European Commission also found a violation of Art. 25(1) because the respondent State hindered the right of petition (Aydin, Application No. 23178/94).  In an inter-State complaint under Art. 24 of the European Convention on Human Rights ruled admissible in 1996, torture is on the list of alleged violations (Application No. 25781/94).


Since judicial corporal punishment - birching ordered by a judge and executed by the police authorities - had been deemed to constitute an assault on personal dignity amounting to degrading treatment in the sense of Art. 3 (Tyrer v. UK, Series A, No. 26, 1978), a number of cases have concerned corporal punishment in schools.  The European Commission found in Warwick v. UK that “the punishment inflicted caused humiliation and attained a sufficient level of seriousness to be regarded as degrading” (Application No. 9471, Decisions and Reports, Vol. 60, para. 88).  In Y. v. UK (Series A. No. 247-A, 1992) the Court struck the case of the list after a friendly settlement had been reached and in Costello-Roberts v. UK no violation had been found (Series A, No. 247-C, 1993).


In Tomasi v. France (Series A, No. 241-A) and Ribitsch v. Austria (Series A, No. 336) the Court held that any recourse to physical force not made strictly necessary by the conduct of a person deprived of liberty diminishes human dignity and that the fight against crime cannot justify placing limits on protection of physical integrity of individuals and constitutes a violation of Art. 3 of the European Convention on Human Rights.  In Soering v. UK, the Court held that the death row phenomenon in capital punishment cases amounts to inhuman treatment (Series A, No. 161, 1989).


The European Commission and European Court have developed remarkable jurisprudence with regard to extradition or expulsion where a person is subject to the risk of being subjected to proscribed treatment (Cruz Varas and Others, Series A, No. 201, 1991;Vilvarajah & Others v. UK, Series A, No. 215, 1991; and Vijayanathan and Pusparajah v. France, Series A, No. 241 - B, 1992).  In several cases brought by persons who unsuccessfully sought asylum, the Court elaborated on the obligations of the deporting State when it denied entry (Amuur v. France, 17/1995/523/609, Judgement of 25 June 1996).  Given the absolute nature of the protection accorded by Art. 3 of the European Convention on Human Rights, a State party cannot exonerate itself by invoking the risk to national security (Chahal v. UK, 70/1995/576/662, Judgement of 15 November 1996), a criminal record of the individual concerned or the lack of State agents of persecution in the case of a failed State (Ahmed Judgement).





(iv) Organization on Security and Co-operation in Europe





The Conference on Security and Co-operation in Europe (now Organization on Security and Co-operation in Europe - OSCE) first dealt with the prohibition of torture in the 1989 Vienna Document (para. 23, a - f) and reaffirmed its position in the Copenhagen (para. 16, 1-7) and Budapest Document (para. 20).  Both Implementation Meetings on the Human Dimension (1993 and 1995) only discussed the problem. The Moscow inter-State human dimension complaints mechanism, which allows ten member States to send a mission of Rapporteurs to another State without prior consultation with the State concerned has remained ineffective (entered into force in1992).  Prompted by numerous reports of  atrocities, the Moscow Mechanism was invoked in 1992 with regard to Croatia and Bosnia and Herzegovina and resulted in a report “Proposal for an International War Crimes Tribunal for the Former Yugoslavia” (9 February 1993).  The 1993 decision to dispatch a mission to Yugoslavia (Serbia and Montenegro) was not implemented as it was not allowed to visit the country.





(b) African states





Pursuant to Art. 45 of the African Charter on Human and People’s Rights the African Commission on Human and People’s Rights appointed in October 1996 Prof. E.V.O Dantewa as Special Rapporteur “to examine the State of prisons and conditions of detention” with a view of improving them, “to make recommendations … as regards communications” and to “propose appropriate urgent actions”.   





(c) Arab states





A draft Arab Convention on the prevention of Torture and Inhuman and Degrading Treatment, modelled on international and regional human rights instruments, was submitted to all Arab Heads of State and the League of Arab States by a Committee of distinguished Arab experts in 1990, but the proposal failed to elicit support.





(d) American states





The Inter-American Convention to Prevent and Punish Torture was adopted by the General Assembly of the Organisation of American States on December 9, 1985 (OAS Treaty Series No. 67 and ILM, 1986, 519-526). The Convention entered into force on February 28, 1987 (as of May 1996, 13 State parties). Arts. 2 and 3 of the Convention provide for a system of universal jurisdiction and compared with the UN European Convention for the Prevention of Torture expand the definition of certain notions: prohibition of methods whereby the physical or mental capacities are obliterated without causing physical pain or mental anguish; legality cannot be invoked to justify the use of torture; public officials can be held responsible for not preventing torture; and any person that commits, is an accomplice to, orders, instigates or induces the use of torture is culpable.  The Inter-American Convention does not provide for an individual complaints mechanism nor for a system of visits to places of detention.  Pursuant to Art. 48(2) of the American Convention for Human Rights, the Inter-American Commission “conducts an investigation with the prior consent in whose territory a violation has allegedly been committed” and  retains responsibility for visits on an ad hoc basis.
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